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Re: Review of the NICNAS Existing Chemicals Assessment Program

Dear Mr Graf

The Minerals Council of Australia (MCA) welcomes the opportunity to provide input into the review of the Existing
Chemicals Assessment Program, administered by the National Industrial Chemicals Nofification and Assessment
Scheme (NICNAS). The Australian minerals industry is committed to the efficient and effective management of
chemicals usage in order to manage the risks to human health and the environment from their usage. The
management of chemicals in a manner that is consistent with both regulatory requirements and community
expectations is of critical importance.

Materials stewardship within the Enduring Value framework

To provide a framework for articulation and implementation of the industry's commitment to sustainable development,
the Minerals Council of Australia has developed Enduring Value — The Australian Minerals Industry Framework for
Sustainable Development.

Within Enduring Value, there is a strong focus on materials stewardship, which is the management of materials
throughout their life cycle to both maximise returns and efficiencies, and to better manage the social and environmental
impacts of their production and use. Materials stewardship is an evolving concept within the industry to support the
sustainable production and use of mineral products, including the chemicals used during their production. Importantly,
it involves all actors in the supply chain taking a shared responsibility for the management and mitigation of
environmental and social impacts.

Specifically, Enduring Value supports the safe and responsible management of chemicals at site level, as outlined in
Principle 8, which requires signatories to facilitate and encourage the responsible product design, use, re-use,
recycling and disposal of our products.

Element 8.3, which sits under this principle, states that signatories should develop and promote the concept of
integrated materials management throughout the metals and minerals value chain, including through:

> promoting the safe handling, storage and use of materials throughout the supply chain;
> informing customers about the safe and responsible use of mineral products and options for their re-use.

These links from principle to operational implementation guidance illustrate the central function of Enduring Value; to
support the site level implementation of international sustainable development principles throughout the Australian
minerals industry, including the safe and responsible management of chemicals.

Maintaining and enhancing social licence to operate

The MCA considers that maintenance and enhancement of the industry’s social licence to operate is a key aspect of
the business case for implementing materials stewardship policies and practices. Simply defined the ‘social licence to
operate’ is an unwritten social contract between the company and the community in which it operates. To the minerals
industry, ‘social licence to operate’ is about operating in a manner that is attuned to community expectations and which
acknowledges that businesses have a shared responsibility with government, and more broadly society, to help
facilitate the development of strong and sustainable communities.

Unless a company eamns that licence, and maintains it on the basis of good performance, as judged by the
community’s standards of economic, environmental and social dividends, there will undoubtedly be negative
implications. Communities may seek to block project developments; employees may chose to work for a company that
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is a better corporate citizen; and projects may be subject to ongoing legal challenge, even after regulatory permits have
been obtained, potentially halting project development.

While maintaining the industry's social licence to operate is primarily focused on moving beyond strict compliance with
regulation, the maintenance of an efficient and effective system of chemicals regulation makes an important
contribution to building and maintaining community confidence. As a result, the MCA supports the proposals
contained in the discussion paper to improve the level of public participation in the Existing Chemicals Assessment
Process.

Minimum effective regulation

The MCA strongly advocates the principle of minimum effective regulation — that regulation should only be used where
there is a clear market failure, and that voluntary action by industry or other stakeholders cannot effectively deal with
the issue at hand. The MCA notes that several of the proposals contained in the discussion paper are for additional
regulatory powers for NICNAS. The MCA strongly supports the findings of the recent Taskforce on Reducing
Regulatory Burdens on Business, which found that good regulatory process should be informed by the following
principles:

> regulatory approaches should not be used unless a clear case for action exists, including an evaluation of why
existing measures are not sufficient to deal with the issue;

> arange of policy options (including self-regulatory and co-regulatory approaches) have been assessed and
found wanting;

>  the regulation represents the greatest net benefit to the community;

>  effective guidance is provided for both regulators and stakeholders to ensure that the regulations are correctly
implemented;

> mechanisms such as sunset clauses or periodic reviews are built into the legislation to ensure that the
regulations remain relevant over time; and

> there is effective consultation with stakeholders at key stages of the development and implementation of the
regulation. -

The MCA notes that many of the proposed approaches are still to be fully developed and provided to stakeholders for
comment. Adopting the above approach would ensure that any changes to the NICNAS enabling legislation of
regulations was effective, targeted and represented the minimum effective regulation to protect human health and the
environment.

In addition to the points raised above, please find attached a more detailed response to the proposals raised in the
discussion paper at Attachment A.

Should you require clarification of any of the points raised in this submission, please do not hesitate to contact me
directly or Mr Cormac Farrell - Policy Officer Environment, who has carriage of this matter in the Secretariat on (02)
6233 0600.

Yours sincerely,

P

Melanie Stutsel
Director
Environmental and Social Policy



Attachment A

Response to specific proposals in the discussion paper Promoting Safer Chemical Use: towards better regulation of
chemicals in Australia.

Proposal 1:
To ensure the concerns of stakeholders are captured by NICNAS, improve communications by:
= developing and publishing a laypersons guide to the Existing Chemicals Assessment Program;
*  improving the NICNAS Website, particularly for the community;
¢ conducting seminars and education programs;
*  publishing a ‘Who’s who and what do they do?’ guide for the various government agencies, for
example, on the website;
*  developing and publishing an information flow diagram for existing chemicals;
= enhancing the response to enquiries, including development and publication of a procedure for
their analysis;
*  producing a bulletin on the progress of existing chemical assessments and issues; and
*  publishing more topical information from international sources on the website.

The MCA strongly supports the proposed improvements to communication by NICNAS. In particular, the MCA sees
value in the production of additional guidance on the Existing Chemicals Assessment Program, and would be prepared
to assist in the review and distribution of this document.

The MCA considers that the other communication initiatives proposed by NICNAS, such as the development of
process flow diagrams and guides to the roles of government agencies, would be a useful resource for both industry
and the wider community.

However, while the MCA supports the provision of enhanced information on international develcpments in chemicals
management, when providing links to this information the MCA suggests that there should be additional guidance on
how applicable this information is in the Australian context.

Proposal 2:
Increase the frequency of calls for public nominations of chemicals for assessment to eg. every two years.

The MCA supports the proposed measure, provided that sufficient resources are available within NICNAS to ensure
processes (both statutory and non-statutory) are effectively managed.

Proposal 3:
Screen ACIS -listed chemicals for possible assessment, with priority given to non-assessed chemicals on:
1. the NICNAS High-Volume Industrial Chemicals List, Which NICNAS compiles on a regular basis; and

2. the Hazardous Substance Information System (HSIS), which is the list of hazardous substances compiled by
the ASCC (Office of the Australian Safety and Compensation Council).

The MCA strongly advocates a risk-based approach to the screening of chemicals for assessment, and is supportive of
the proposed approach, noting that this proposal is intended to be read in the context of the complimentary proposals 4
and 5.

In this context, the MCA supports the proposed approach as an initial screening process to prioritise chemicals for
assessment.

Proposal 4:



For the remaining chemicals, give priority in screening for those in use with:
*  carcinogenicity, mutagenicity, reproductive toxicity(CMR) hazards, and/or
*  persistence, bioaccumulation an d toxicity (PBT) characteristics.

The MCA notes that the approach proposed under Proposal 4 is designed to capture chemicals that are hazardous in
low quantities or concentrations, and that the intention of NICNAS is fo include data from comparable international
schemes such as the European Union's proposed REACH system. As noted above, the MCA strongly advocates a
risk-based approach to prioritising chemicals for assessment, and supports this approach in the context of Proposals 3
and 5.

The criteria for PBT chemicals developed to assess dioxins and other persistent chemical families can be inappropriate
when applied to minerals and metals. This is primarily because the degradation behaviour of organic chemicals is one
of the key hazard assessment criteria, whereas for metalliferous compounds this can be of little relevance. To address
this issue, the minerals industry has been collaborating with the European Chemicals Bureau to develop specific tools
for assessing the hazard of minerals and metals, known as the Health Risk Assessment Guideline (HERAG) and the
Metals Environmental Risk Assessment Guideline (VERAG). These tools, currently undergoing peer review, should
be used in preference to the criteria developed for organic compounds.

Proposal 5:

To develop criteria for the ACIS screening process, taking into account factors such as volume, use hazard,
and exposure potential. This will be done in consultation with stakeholders, and with the development and
use of ‘tools’ such as structure-activity relationship modelling.

The MCA supports a risk-based approach to chemicals management, recognising that a range of factors (including
volume, pattemns of use, and hazard of the chemical) contribute to the likelihood of adverse effects on human health
and the environment.

The MCA also strongly supports the proposal to develop these criteria in consultation with stakeholders, and would be
interested in being invoived in this process.

Proposal 6:

Examine and introduce a nationally coordinated system of surveillance, monitoring and post-market reporting
for industrial chemicals which would:

e increase the knowledge base on industrial chemicals in use in Australia to promote safe and
sustainable use;

= provide information to assist with risk management strategies through identification of adverse
impacts;

= provide an early warning of emerging patters of health and environmental risks; and

=  provide assistance in developing best practice surveillance, monitoring and post-market reporting
activities via a feedback mechanism.

While the MCA sees value in a nationally coordinates surveillance system, it is also noted that no clear guidance is
given in the discussion paper on the likely regulatory burden, both in time and cost, of such a system. There also
needs to be additional analysis on the additional benefits that such a system may provide over existing arrangements.

Proposal 7:






